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Class Action Settlements Increase


Securities class action lawsuits were at near record levels in 2003 and the top 50 plaintiffs’ law firms ranked by total dollar amount of settlements proves it, according to a recent tabulation by Securities Class Action Services (SCAS), a subsidiary of Institutional Shareholder Services (ISS), the world’s leading provider of proxy voting and corporate governance services.


The total amounts settled are from   cases where the law firms served as lead or co-lead counsel. For corporations, the settlement amounts listed is further evidence that class action lawsuits are out of control and that federal legislative reform for class actions is far too long in coming.


Two of the top five law firms on this year’s list have offices in Delaware, including Grant & Eisenhofer, based in Delaware. Milberg Weiss Bershad Hynes & Lerach, which late last year opened an office in Delaware, ranked first with $2.11 billion from 65 settlements.


Bernstein Litowitz Berger &  Grossman is second with $950 million

CLASS ACTION WINNERS?

· Milberg Weiss Bershad Hynes & Lerach, $2.11 billion from 65 settlements, an average of $32.4 million.

· Bernstein Litowitz Berger & Grossman, $950 million from 9 settlements, an average of $105 million.

· Grant & Eisenhofer, $610 million from 3 settlements, an average of $203 million.

· Goodkind Labaton Rudoff & Sucharow, $551 million from 3 settlements, an average of $183 million.

· Barrack, Rodos & Bacine, $390 million from 5 settlements, an average of $78 million.

from nine settlements, followed by Grant & Eisenhofer with $610 million from three settlements.

 “Securities class action settlement amounts were at near-historic levels in 2003, at more than $3.1 billion” said Bruce Carton, executive director of SCAS, in a press release. “The firms on our list led the charge, with one firm, Milberg Weiss having a hand in more than two-thirds of last year’s settlement dollars.”
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The firm of Bernstein Litowitz achieved the highest average settlement amount among law firms with at least five settlements, at $105.5 million per suit.


Last year, Millberg Weis ranked first in average per settlement.


No law firm came close to Millberg Weis’ 65 total settlements. In second place was Berger & Montague with 14 

settlements, followed by Stull Stull & 

Brody with 13, and Berman DeValerio Pease Tabacco Burt & Pucillo, and Weiss & Yourman with 11 each.


A copy of the full SCAS 50 report, including a description of the methodology used to prepare the report, is available at: http://www.issproxy.com/scas50/.
Delaware Ranks in Gold Guide


A new guide to the nation’s states and cities ranks Delaware in the top ten for economic dynamism and environmental indicators.


Wilmington, Del. ranked 22nd among America’s cities for its climate for small businesses and entrepreneurs, and 50th for its infrastructure, according to America’s Best Cities & States: The Annual Gold Guide to Leading Rankings. 


“The Gold Guide is the first reference of its kind,” said Spencer Tracy, executive editor of the publication, in a press release. “It is the only publication in the country to compile and analyze in one place hundreds of city and state rankings published each year,” he said. “It also presents our own city and state rankings based on an analysis of those compiled rankings.” 


In the Gold Guide’s “Best of the Best” rankings, Delaware ranked 21st among all states. The state ranked 5th in economic dynamism, 9th in environment, and 13th in its climate for small businesses and entrepreneurs. 


The state’s lowest rankings were for education (38th) and health and welfare (36th).


“Many factors contribute to Delaware’s competitiveness,” said Judy McKinney-Cherry, Director of the state’s Economic Development Office. “but the most influential is our tradition of fostering a strong relationship between business and government. A manifestation of this is the Governor’s Strategic Economic Council, which is comprised of representatives from the public and private sectors. Here, parties work together to reach practical solutions. This approach promotes trust and creates a predictable, fair business environment.”

“Many factors contribute

 to Delaware’s competitiveness”.

The Gold Guide is published by NPRC Press, a division of the National Policy Research Council, a Washington-based think tank offering non-partisan research, analysis and information to state and local policymakers. For more info., got to www.nprcouncil.com/ggmedia
New Chief Justice’s Investiture


The Supreme Court of Delaware will hold an investiture ceremony to officially make Justice Myron T. Steele the next Chief Justice of the state Supreme Court on May 26 at 3:00 p.m. in the Kent County Courthouse, 38 The Green, Dover, Del. 


The public ceremony will be held in Courtroom No. 1 with a reception following. Such an event is rare, due to the fact that judges are appointed to 12-year terms in Delaware.


The Delaware Senate confirmed Gov. Ruth Ann Minner’s nomination of Steele as Chief Justice on May 5. Steele will become the seventh chief justice of the court since the separate Court was formed in 1951.


Before his appointment as Chief Justice, he served as a Justice since July 28, 2000. Previously, he served as a vice chancellor of the Court of Chancery and as a Superior Court judge.


Participants in the ceremony will include Gov. Minner; Charles S. McDowell, president of the state bar and partner with Potter Anderson & Corroon; William T. Allen, former chancellor of the Court of Chancery and currently the Jack H. Nusbaum Professor at New York University School of Law; Charles H. Toliver IV, New Castle County Superior Court Judge; Vincent A. Bifferato Sr., former resident judge of New Castle County Superior Court and currently with Bifferato, Bifferato & Gentilotti; Vincent J. Poppiti, former Chief Judge of Family Court and a current partner with Blank Rome in Wilmington; Rosemary Betts Beauregard, Court of Common Pleas Judge; F. Michael Parkowski of Parkowski, Guerke & Swayze and chairman of the governor’s Judicial Nominating Commission; and Danielle Gibbs from Young, Conaway, Stargatt & Taylor, representing Steele’s law clerks.


While Steele is sworn in, the Judicial Nominating Commission has given public notice that it is soliciting candidates to fill Steele’s seat on the Supreme Court. Due to the requirement under the Delaware Constitution that the Supreme Court have no greater than three sitting justices of the same political party, the new justice must be a Republican. Steele is a Democrat. 
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Individuals who meet the legal qualifications for the positions are invited to file a “Questionnaire for Nominees for Judicial Office” with the commission. Questionnaires must be received no later than noon May 25. Candidate interviews will be scheduled during the week of June 7.

The Commission is charged with interviewing and doing background checks on candidates for judicial appointment. It then forwards a list of at least three candidates to the governor for 

consideration. 

NEXT WEEK: Find out from CSC about brand erosion, how it affects corporations, and what can be done to stop it.

Surveys: “Sarbox” Effects Felt


The Sarbanes-Oxley Act is having an impact, according to the latest PricewaterhouseCoopers Management Barometer survey and story in CFO.com magazine.


The cost increases associated with Sarbanes-Oxley compliance were not a one-time event, according to a study from Foley & Lardner, reported in CFO.com. In fact as a result of new governance and disclosure reforms, 21 percent of the public companies the law firm surveyed are considering going private.


Compliance costs continue to be especially painful for smaller companies. The 85 companies with annual revenue under $1 billion (out of 115 total respondents to the survey) reported that their average cost of being public climbed from $1.24 million before the passage of Sarbanes-Oxley to $2.13 million in 2002 and $2.86 million in 2003. 


All told, the average cost for these companies increased $1.6 million, or 130 percent, since the Act was enacted, according to the article. 


Also, 67 percent of respondents said the new corporate governance and public disclosure reforms were too strict, compared with 55 percent who felt this way last year. Just 27 percent said the reforms were "about right" compared with 38 percent last year.


For more go to www.CFO.com.


The PricewaterhouseCoopers Management Barometer survey found that:

· 88% of senior executives report their directors are expected to have more input on a variety of issues; 

· 73% predict their board will be more vocal on risk management issues; 

· 72% have established a whistle-blower complaint process; 

· 63% have improved the skill sets of their audit committee; and 

· 47% of boards have performed a self-assessment in the past 12 months.

For more go to www.barometersurveys.com.

Recent Court Opinions

U.S. Supreme Court

Tennessee Student Assistance Corp. v. Hood; No. 02-1606; Argued March 1, 2004; Decided May 17, 2004. 

Area of Law:  Bankruptcy.

Synopsis: A debtor’s discharge by a bankruptcy court in an in rem proceeding, as the bankruptcy court’s jurisdiction to adjudicate the dischargeability of a student loan is premised on the property and the estate and such jurisdiction does not infringe upon a state’s sovereign immunity.  That Section 523 (a) (8) of the Bankruptcy Code makes it more difficult to discharge a student loan does not affect the jurisdiction of the bankruptcy court over the res.

Till et ux. v. SCS Credit Corp.; No. 02-1016; Argued December 2, 2003; Decided May 17, 2004.

Area  of Law:  Bankruptcy.

Synopsis: Under the cram-down option permitted by the Bankruptcy Code, the interest rate will be a “premium plus” or “formula” rate.  The premium plus rate is the national prime rate augmented by an additional rate to account for the risk to creditors of non-payment. The “coerced loan” rate, the “presumptive contract” rate and the “cost of funds” rate were rejected.  

United State s Court of Appeals for the third circuit

In Re:  Kensington International Limited and Springfield Associates, LLC, Petitioners
In Re:  D.K. Acquisition Partners, L.P.; Fernwood Associates, L.P. and Deutsche Bank Trust Company Americas, Petitioners
In RE:  USG Corporation, Petitioner
Nos. 03-4212, 03-4526, 04-1468; Argued April 19, 2004; Decided May 17, 2004. 
Area of Law: Bankruptcy; recusal

Synopsis: The test for the disqualification of a judge under 28 U.S.C. §455 (a) is not actual bias but the perception of bias. The test for recusal is whether an average lay person, knowing the applicable facts, would conclude that the judge’s impartiality might reasonably be questioned.
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New Case Filings in Delaware

May 20

CHANCERY COURT

In re: Solid Currencies Inc. -- Petitioner Carlos Sala seeks the appointment of a receiver for Solid Currencies Inc., pursuant to 8 Del. C. Section 279. Substantive Field of Law: Corporation.
Daniel F. Raider v. Frederick M. Weisberg, Arnold Addison, John Gilbert, Will C. Wood, Lawrence Weissberg, The Lawrence Weissberg Revocable Living Trust U/D/T dated Nov. 25, 1992, and Dover Investments Corporation.
Substantive Field of Law: Corporation.
In re: Cross Currrencies Inc. -- Petitioner Mark Crossen seeks the appointment of a receiver for Cross Currencies Inc., pursuant to 8 Del. C. Section 279.                               Substantive Field of Law: Corporation. 

In re: Umbrella Currencies Inc. --  Petitioner Martin White seeks the appointment of a receiver for Umbrella Currencies Inc., pursuant to 8 Del. C Section 279.                  
          Substantive Field of Law: Corporation.

In re: Wired Currencies Inc. --  Petitioner seeks the appointment of a receiver for Wired Currencies Inc., pursuant to 8 Del. C Section 279. Substantive Field of Law: Corporation.
Teachers' Retirement System of Louisiana v. Philip F. Anschutz, Thomas D. Bell Jr., Michael L. Campbell, Alfred C. Eckert III, Kurt C. Hall, Stephen A. Kaplan, James D. Packer, and Craig D. Slater, and Regal Entertainment Group (as nominal defendant). 
Substantive Field of Law: Corporation.
May 19

court of chancery

Loppert v. Windsor Tech Inc.
Substantive Field of Law: Corporation.

May 18

u.s. dISTRICT COURT

SD Alexander Inc. v. M blox Inc., formerly MobileSys Inc. 

Substantive Field of Law: Contract - Other Contract.

CHANCERY COURT

Ramius Securities LLC, Ramius Master Fund Ltd., RCG Ambrose Master Fund Ltd., RCG Carpathia Master fund Ltd., ISIS Capital Management LLC and CEDE & Co. v. Concerto Software Inc.
Substantive Field of Law: Corporation.

Lucille M. Hoss, Delchi Corporation, Ann G. Deveny and James E. Deveny, Robert L. Kile, Michael A. Mitchell and Cinkutis Family Trust v. American Cellular Corporation.

Substantive Field of Law: Corporation.

May 17

chancery court

Kurt Feierabend v. James Daleen, Gordon Quick, Daniel Foreman, Stephen Getsy, John McCarthy, Dennis Sisco, Ofer Nemirovski, Daleen Technologies Inc., Quadrangle Group LLC, Quadrangle Capital Partners LP, Behrman Capital II LP and Behrman Brothers LLC.
Substantive Field of Law: Corporation.

--- Delaware Insight is a weekly e-newsletter aimed at enlightening and keeping readers informed about important corporate, technological and legal issues and developments. With much of these developments originating in Delaware, Insight offers topics about important matters taking place in Delaware's Supreme Court and Court of Chancery and in the United States District Court for the District of Delaware and the United States Bankruptcy Court for the District Delaware, the latest technology, and other issues affecting corporation law. To comment on Delaware Insight, contact Hammond@BlankRome.com.

© 2004, Blank Rome LLP, Corporation Services Company and Corporate Counsel Technology Institute of Widener School of Law.  Notice:  The purpose of this newsletter is to review the latest developments which are of interest to clients. The information contained herein is abridged from legislation, court decisions and administrative rulings and should not be construed as legal advice or opinion, and is not a substitute for the advice of counsel.
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