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production to designate the materials desired or 
protection for actual production, with the privilege 
review of only those materials to follow.  Alternatively, 
they may agree that if privileged or protected 
information is inadvertently produced, the producing 
party may by timely notice assert the privilege or 
protection and obtain return of the materials without 
waiver.  Other arrangements are possible.  In most 
circumstances, a party who receives information under 
such an arrangement cannot assert that production of 
the information waived a claim of privilege or of 
protection as trial-preparation material. 
 
  An order that includes the parties’ agreement 
may be helpful in avoiding delay and excessive cost in 
discovery.   See  Manual  for  Complex  Litigation  (4th)  
§ 11.446.  Rule 16(b)(6) recognizes the propriety of 
including such agreements in the court’s order.   The 
rule does not provide the court with authority to enter 
such a case-management or other order without party 
agreement, or limit the court’s authority to act on 
motion. 
 
Rule 26.  General Provisions Governing Discovery; 
Duty of Disclosure 
 
(a) Required Disclosures; Methods to Discover 

Additional Matter. 

(1) Initial Disclosures.  Except in categories of 

proceedings specified in Rule 26(a)(1)(E), or to the 
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extent otherwise stipulated or directed by order, a 

party must, without awaiting a discovery request, 

provide to other parties: 

(A) the name and, if known, the address and 

telephone number of each individual likely to 

have discoverable information that the disclosing 

party may use to support its claims or defenses, 

unless solely for impeachment, identifying the 

subjects of the information; 

(B) a copy of, or a description by category and 

location of, all documents, electronically stored 

information, and tangible things that are in the 

possession, custody, or control of the party and 

that the disclosing party may use to support its 

claims or defenses, unless solely for 

impeachment; 

* * * * * 
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 (b) Discovery Scope and Limits.  Unless otherwise 

limited by order of the court in accordance with these 

rules, the scope of discovery is as follows: 

* * * * * 

(2) Limitations. 

(A) By order, the court may alter the limits in 

these rules on the number of depositions and 

interrogatories or the length of depositions 

under Rule 30.  By order or local rule, the court 

may also limit the number of requests under 

Rule 36. 

(B) A party need not provide discovery of 

electronically stored information from sources 

that the party identifies as not reasonably 

accessible because of undue burden or cost.  On 

motion to compel discovery or for a protective 

order, the party from whom discovery is sought 
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must show that the information is not 

reasonably accessible because of undue burden 

or cost.  If that showing is made, the court may 

nonetheless order discovery from such sources if 

the requesting party shows good cause, 

considering the limitations of Rule 26(b)(2)(C).  

The court may specify conditions for the 

discovery. 

(C) The frequency or extent of use of the 

discovery methods otherwise permitted under 

these rules and by any local rule shall be limited 

by the court if it determines that:  (i) the 

discovery sought is unreasonably cumulative or 

duplicative, or is obtainable from some other 

source that is more convenient, less 

burdensome, or less expensive; (ii) the party 

seeking discovery has had ample opportunity by 
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discovery in the action to obtain the information 

sought; or (iii) the burden or expense of the 

proposed discovery outweighs its likely benefit, 

taking into account the needs of the case, the 

amount in controversy, the parties’ resources, 

the importance of the issues at stake in the 

litigation, and the importance of the proposed 

discovery in resolving the issues.  The court may 

act upon its own initiative after reasonable 

notice or pursuant to a motion under Rule 26(c). 

* * * * * 

(5) Claims of Privilege or Protection of Trial- 

Preparation Materials. 

(A) Information Withheld.  When a party 

withholds information otherwise discoverable 

under these rules by claiming that it is 

privileged or subject to protection as trial-
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preparation material, the party shall make the 

claim expressly and shall describe the nature of 

the documents, communications, or things not 

produced or disclosed in a manner that, without 

revealing information itself privileged or 

protected, will enable other parties to assess the 

applicability of the privilege or protection. 

(B) Information Produced.  If information is 

produced in discovery that is subject to a claim 

of privilege or of protection as trial-preparation 

material, the party making the claim may notify 

any party that received the information of the 

claim and the basis for it.  After being notified, a 

party must promptly return, sequester, or 

destroy the specified information and any copies 

it has and may not use or disclose the 

information until the claim is resolved.  A 
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receiving party may promptly present the 

information to the court under seal for a 

determination of the claim.  If the receiving party 

disclosed the information before being notified, it 

must take reasonable steps to retrieve it.  The 

producing party must preserve the information 

until the claim is resolved. 

* * * * * 

(f) Conference of Parties; Planning for Discovery.  

Except in categories of proceedings exempted from 

initial disclosure under Rule 26(a)(1)(E) or when 

otherwise ordered, the parties must, as soon as 

practicable and in any event at least 21 days before a 

scheduling conference is held or a scheduling order is 

due under Rule 16(b), confer to consider the nature 

and basis of their claims and defenses and the 

possibilities for a prompt settlement or resolution of 
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the case, to make or arrange for the disclosures 

required by Rule 26(a)(1), to discuss any issues 

relating to preserving discoverable information, and to 

develop a proposed discovery plan that indicates the 

parties’ views and proposals concerning: 

(1) what changes should be made in the timing, 

form, or requirement for disclosures under Rule 

26(a), including a statement as to when disclosures 

under Rule 26(a)(1) were made or will be made; 

(2) the subjects on which discovery may be 

needed, when discovery should be completed, and 

whether discovery should be conducted in phases 

or be limited to or focused upon particular issues; 

(3) any issues relating to disclosure or discovery of 

electronically stored information, including the form 

or forms in which it should be produced; 
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(4) any issues relating to claims of privilege or of 

protection as trial-preparation material, including 

— if the parties agree on a procedure to assert such 

claims after production — whether to ask the court 

to include their agreement in an order;  

(5) what changes should be made in the 

limitations on discovery imposed under these rules 

or by local rule, and what other limitations should 

be imposed; and 

(6) any other orders that should be entered by the 

court under Rule 26(c) or under Rule 16(b) and (c). 

 * * * * * 

Committee Note 

  Subdivision (a).  Rule 26(a)(1)(B) is amended 
to parallel Rule 34(a) by recognizing that a party must 
disclose electronically stored information as well as 
documents that it may use to support its claims or 
defenses.  The term “electronically stored information” 
has the same broad meaning in Rule 26(a)(1) as in 
Rule 34(a).  This amendment is consistent with the 
1993 addition of Rule 26(a)(1)(B).  The term “data 
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