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review by the producing party. A case-management or 
other order including such agreements may further 
facilitate the discovery process.  Form 35 is amended 
to include a report to the court about any agreement 
regarding protections against inadvertent forfeiture or 
waiver of privilege or protection that the parties have 
reached, and Rule 16(b) is amended to recognize that 
the court may include such an agreement in a case-
management or other order.  If the parties agree to 
entry of such an order, their proposal should be 
included in the report to the court. 
 
  Rule 26(b)(5)(B) is added to establish  a 
parallel procedure to assert privilege or protection as 
trial-preparation material after production, leaving the 
question of waiver to later determination by the court. 

 

Rule 33.  Interrogatories to Parties 
 

* * * * * 

(d) Option to Produce Business Records.  Where the 

answer to an interrogatory may be derived or 

ascertained from the business records, including 

electronically stored information, of the party upon 

whom the interrogatory has been served or from an 

examination, audit or inspection of such business 
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records, including a compilation, abstract or summary 

thereof, and the burden of deriving or ascertaining the 

answer is substantially the same for the party serving 

the interrogatory as for the party served, it is a 

sufficient answer to such interrogatory to specify the 

records from which the answer may be derived or 

ascertained and to afford to the party serving the 

interrogatory reasonable opportunity to examine, audit 

or inspect such records and to make copies, 

compilations, abstracts, or summaries.  A specification 

shall be in sufficient detail to permit the interrogating 

party to locate and to identify, as readily as can the 

party served, the records from which the answer may 

be ascertained. 

Committee Note 

  Rule 33(d) is amended to parallel Rule 34(a) by 
recognizing the importance of electronically stored 
information.  The term “electronically stored 
information” has the same broad meaning in Rule 
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